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The class of 1994 that arrived for
orientation on August 2l was diverse
in every way. With an average age of
slightly over 27, 457o arc female, 557o
male.

The class comes from 55 different
undergraduate institutions. Five of the
University of Maine System campuses
are represelted. The most heavily
represented undergraduate institution
is the University of Maine with nine
graduates; followed by Bowdoin with
seven; Colby with five; the University

of Southern Maine and Dartmouth
with four each; Bates, Rutgers and the
University of Vermont with three
each; the University of Maine at
Farmington, Boston College, Smith,
Williams, Middlebury, Boston University and Franklin & Marshall, all

with two graduates.
The class is also ethnically diverse.
Its members come from Korea, the

Fírst-year fríends and relatíons heard from a panel of law students and
spouses, who described the first-year experíence.
Peoples Republic of China, and all
over the United States; it includes
three Native Americans. Before deciding to come to law school, members
of the class were working in the
Senate majority leader's office, in
intelligence offices for the Army and
Navy, in cultural affairs with the
Chinese Embassy in London, as a
state trooper, as chief mate for the
Exxon Shipping Division, as an environmenüal risk assessment analyst,
as a systems engineer for Raytheon's
missile division, as a nernspaper editor, as a community planner, as
bankers, as teachers, and as paralegals.
There are former Peace Corps and

Susan Hunter '76 makes a poínt to
Other panelísts, lcft to right, are Gregory

firú-year students.

Tselíkís'69, Barry Zímmermøn'70
and Døvíd Hawkes '69.

Vista volunteers.
"Such diversity," said Don Zillman,
"is one of the Law School's greatest
strengths. This kind of diversity enriches all of us, inside the classroom

and in the co-curricular activities that
add so much to the experiences of
both students and faculty."
For the first time this year, alumni
participated in orientation day activities. In the afternoon, a panel of
alumni discussed the same case that
faculty members had used as a teaching tool in she morning.
The alumni panel-David Hawkes
'69,Bany Zimmerman '70, Susan
Hunter '76, Gregory Tselikis '69focused on the issue lawyers
representing the plaintiff and the defendant would and should have faced,
including advice at the start which
might have avoided the problems,
what could have been learned through
the discovery process and what might
have happened in settlement

negotiations.
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President's
Column
On Wednesday, August 21, as part
of orientation, an alumni panel met
with 92 new first-year students to discuss the practical aspects of the

'â-r

"R¿inbows and Radishes Case," a
controversy which ripened into a reported case. The students had spent
the morning discussing the case with
law faculty; consequently, the panel
addressed an informed and challenging audience. I joined panel members
Susan Hunter, Barry Zimmerman and

&

David B, Hawkes '69

Gregory Tselikis. This format proved
to be educational for both students
and alumni. Therefore, alumni should
look forward to participating in future
orientation sessions.
The alumni questionnaires keep
coming in! To date we have received
over 250. Please complete your questionnaire if you have not already done
so. The Alumni Board is eager for
your input. Ifyou did not receive a
questionnaire, call the Alumni Office

ú780-4342.
Don't forget the Annual Dinner on
November 16, 1991. Mark your calendar now!

t

Reception at Summer Bar Meeting
June 22, 1991, Kennebunkport
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Línda Zíllman talks wíth PresidentElect of the MaÍne Støte Bar
Associøtion, Becky Farnum'77.

Ron Cullenburg '71, Derry
Rundlett '73 and Dean Emeritus

Edward Godfrey.

BílI lIørdy '73 talks wíth Dean
Emerítus Ed Godlrey whíle Karen
Kìngsley '79 chats wíth Dean Don
Zillman.

Alumni Participation in Maine Bar
Summer Meeting
June 20-23, l99l, Kennebunkport
A number of faculty and alumni
were involved in the Summer Meeting of the Maine State Bar Association. Hon. William S. Brodrick'72
was a panelist for the keynote discussion, "Media Coverage of Maine's
Trials: Will It Change Our System of

Jím BowÍe '77 talks wíth three exPresidents of the Alumní Assocíation: Pøul Chøiken '74, Susan

Hunter '76 and Paula Crøighead
'80.

Justice?" Peter C. McKenney'77
served on the panel, "Profit Planning
for Tough Economic Times," and also
on the panel, "Dividing the Pie and
Keeping What You Earn," with Joseph
B.Ezhaya '68 and David J. Fletcher
'71. John E. Sedgewick'77 served on
the panel, "Effective Case and Time
Management," Malcolm L. Lyons'70
on the panel, "Effective Billing and
Collecting of Fees."

At the

business meeting, Rebecca

H. Farnum '77 gave the PresidentElect's report, Susan E. Hunter '76
gave the report of the Special Committee on Law Practice Quality, and
Linda Smith Dyer '80 gave the report
of the Legislative Agent. J. Scott
Davis '75 placed second in the Road
Race, followed by third-place finisher
Don Zillman; Susan Hunter'76 was
the second woman across the line.
First place honors in the golf tournament went to Thad B. Zmistowski
'89; Stephen G. Morrell'78 placed
third. At the dinner Saturday night,
Don Zillman accepted the State Bar's

Pro Bono Award on behalf of Julie

Nepveu'91.
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Alumni News
'64n"n^rd

'74

S. Wolfe is continu-

Chester, Pennsylvania, has been elected

ing to lead in developmental efforts in
Indonesia where he has been named
Director of Operations for the International Executive Service Corps. He
previously worked for IESC in Panama, Saudi Arabia and most recently,
from January to June, in Egypt.

'71

N"nn"th E. Kimmel and Paul

L. Beach, formerly with Daughan,
Kimmel, Geyer & Beach, have
formed the law firm Kimmel &
Beach, for the general practice of law
with an office at 62 Portland Road,
Kennebunk. Francis P. Daughan
and Thomas D. Geyer have formed
Daughan & Geyer, with their office
remaining in Wells.
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to the Board of Governors of the
Pennsylvania Trial Lawyers Association. Gary J. Norton and Paul A.
Weeks '80 have formed the law partnership, Norton & Weeks, with offices at
Key Plaza, 23 Water Street, Bangor.

Ellsworth T. Rundlett,

'77

II

'73

n"James Publishing Group

of Santa Ana, California recently pubhshed Maximizing Damages in Small
Personal Injury Cases by Ellsworth
T. Rundlett, ilI. The book specifically focuses on the efficient settlement
and trial of small to medium range
personal injury cases with a value of
$50,000 or under. The book includes
chapters on initial client contact,
investigation of the case, settlement
negotiations, preparation of the lawsuit and trial tactics. Mr. Rundlett was
also a speaker at the recent annual
Melvin Belli Seminar held at the
American Trial Lawyers Annual
Convention in Toronto, Canada.

Alumni Named
to Maine
Baseball Hall of
Fame
On July 14, John G. Feehan'57
and Joseph L. Ferris'70 were among
the ten new members added to the
Maine Baseball Hall of Fame. Feehan,
after øn outstanding four years at
Deering High School, played short-

Richard E. Boyer '72

'72

n"n^rd E. Boyer has been
elected the Chairman of the Board of
Trustees of Daniel Webster College.
A Nashua attorney since 1972, he has
served as a trustee of the College since
1981. Mr. Boyer is also a former state
senator. He served as Chairman of the
Senate Judiciary Committee, and received the New Hampshire Democratic Party's Award for Outstanding
Iæadership in 1986. Long active in
civic affairs, he was voted Man of the
Year in 1984 by the Nashua Boys
Club. He is a past president of the
Club and is currently a member of its
Board of Advisors.

st"pnen P. Lagoy, who is a

partner in Lagoy & Lyons, West

stop and second-base at Bowdoin. An
outstanding fielder, he was a .309 career hitter at Bowdoin, and member
of two Polar Bear state championship
season teams. He was a member of
the all-state team in 1948 and 1949.
Ferris still holds records at the Uni'
versity of Maine, where his pitching
record for three years was lG3. In
1964, with a 9-0 record" the best winning percentage in tle nation for Division I pitchers, he was named MVP
of the College World Series. In 1988
he was inducted into the University of

Maine Hall of Fame. He holds school
records for the most consecutive
games won (9), the best winning perc€ntage (1.000) and the best career
winning perc€ntage (.842} a

'75

n y^rM. Dench served on
the faculty of the 38th Annual Estate
Planning and Tax Institute at Colby
College on July 24,1991. The oneday institute featured basic and indepth coverage of new estate planning
freeze rules and implications on estate
planning techniques and approaches.
Gary C. Wood is now the corporation counsel for the City of Portland.
He was formerly an attorney with the
Maine Municipal Association in
Augusta.

'7 6

cnurles J. Kean, III became
the managing partner of the Portland
accounting firm Macdonald Page on
July 1. A member of the firm since
1976 and partner since 1981, Kean
specializes in tax and financial
planning.

'78 ¡"-".

R. Bushell received a

special award for his contributions to

pro bono civil legal services in Maine
from the Maine Bar Foundation. He
was recognized for the number of civil
legal cases he accepted on a pro bono
basis from the Volunteer Lawyers
Project during the last year. Karin

Marchetti'lVarden, general counsel
to Maine Coast Heritage Trust, was a
Lincoln Institute of Land Policy
Faculty presenter at a program entitled "Assessing Land Subject to
Conservation Easements" at the 44th
Annual Maine Property Tax School
on July 31 in Orono. Her subject was
current use assessment. Earlier this
summer, Karin was a member of an
international study team sent at the
request of Prince Edward Island to
provide technical assistance on
sust¿inable economic development
and landscape preservation, under the
auspices of the US/UK Countryside
Exchange, a project of the National
Park Service and the Countryside
Commission for England and Wales.
In September, Karin was a guest
panelist at the Annual Meeting of the
Island Institute; she talked about the
positive economic impact of conserva-

tion on local taxes.

Piper Represents Forbes ln Libel Case
Libel cases in Maine are not common. That is especially true of a libel
case against Forbes magazine with a
final settlement offer of $5 million.
Whether Forbes practic€d responsible
or reckless journalism was the focus
of the lawsuit brought by the Gelardi
brothers, founders of Shape, Inc.,
against Forbes magazine, its editor
and one of its writers, author of the
article about Shape, "Charming Their
Bankers," Jonathan S. Piper'76
represented Forbes.

The Gelardis claimed Forbes ignored the basic rules ofjournalistic
fair play and that their reputations
were damaged as a result. Although
he isn't sure how Forbes found him,
Piper thinks they knew of him
through a network of libel lawyers,
the Libel Defense Resources Center.
He is the representative from Maine,
one of 50 contributors, to the annuallyupdated Libel and Privacy in the 50
Stales.

'8O

u¡"t
R. Currie served on
the faculty of"el
the 38th Annual Estate
Planning and Tax Institute at Colby
College on July 24,1991. Paul A.
Weeks and Gary J. Norton'74have
formed a law partnership, Norton &
Weeks, with offices at Key Plaza,23
Water Street, Bangor.

'81

nrn" J. Koch has begun

one-year program at the Kennedy
School of Government at Harvard

University, in their mid-career Masters in Public Administration pro-

gram. Formerly with the Attorney
General's office, she took time between leaving her job and starting
graduate school to travel in Central
America and Asia. Susan G. Shorey,

formerly with Wakelin & Bachelder,
Portland, has joined KPMG Peat
Marwick, Portland.

82

nnn c. Milazzo, formerly
with Avaunt, Zuckerman & Devine,
'

Gray, joined RECOLL Management,
Portland, as a staff attorney.

RECOLL Management, an assignee
of the FDIC, is managing the assets of
Maine Savings Bank.

'83

opinionated publication like Forbes
has the right to do this-be bold, use
allegorical language, use shorthand
that is understood in the world of
finansial reporting
and the jury says

it does."

I

Jonathan S, Píper '76
"The central issue of the case," said
Piper, "was whether describing a business as resembling a Ponzi scheme
was defamatory." Although the
phrase is derived from Charles Ponzi,
a swindler who dreamed up pyramid
investment schemes, Piper explained,
the defense argued that the term is

'84

o"niul R. Warren is the
author of "Defense Lawyers Contact-

na*^rd R. Benjamin, Jr.

The case was stimulating, said Piper,
and ofcourse he was pleased that the
jury absolved the magazine. But he offered this comment about the case:
"While it's wonderful that Forbes has
the time and the resources to see this
case through, cases like this do have a
chilling effect on the press. Few could
afford to fight this as Forbes did, and
so cases like this mean we all can lose.
They can lead to the press censoring
themselves, not reporting controversial
things, and that should concern all of

us.t'l

August

D. Zellers.
has

become a partner in the law firm of
Preti, Flaherty, Beliveau & Pachios.
P. Andrew Hamilton attended the

Wetlands Regulation Confer-

ence in Washington, D.C. from May
2l-23.Perry H. O'Brian was recognized by the Maine Bar Foundation
for his contribution to pro bono civil
legal services in Maine during the last
year.

'85

x.nr,"th P. Altshuler,
formerly with Mazziotti & Altshuler,
has joined Mittel, Asen, Eggert &
Hunter, as of July L

'86

-

l, 1991. JuneZ. Schau has
returned to her former name of June

ing Plaintiffs Physicians: Does the
Constitution Prevent it?" in Maine
Bar Journal, July, 1991.

l99l
a

used in the business world to characterize the practice of bonowing more
money to pay off existing debts. "Using the term Ponzi scheme is a rather
bold, hyperbolic statement, and the
important thing to me is whether an

nlir^teth A. Armstrong,

formerly Deputy Commissioner of the
Department of Environmental Protection, has become the environmental
coordinator for RECOLL Management, an assignee of the FDIC managing the assets of Maine Savings
Bank. James B. Haddow, formerly a
principal of Professional Resource Associates, has joined Petruccelli and

Martin, Portland, as an associate, as of

'88 n",n N. Ahearn, formerly
with the Cumberland County District
Attorney's Office, is now working as
staff attorney for the Maine Audubon
Society. Anne H. Cressey, formerly
an associate with Richardson &
Troubh and a staff attorney with Professional Resource Associates, has rejoined Richardson & Troubh as a
part-time associate. Rosemary Hull,
formerly with the States Attorney's
office in Washington County, Vermont, has joined the Chittenden
County States Attorney's office in
Burlington. J. Henry Lyons has
opened a law office at One Union
Street, Portland. Marshall H.
Waldron, Jr., who has been practicing in Portland, has joined the Cum-

berland County District Attorney's
Office.

'89 Robert Deschene, formerly a
clerk for the Maine Supreme Judicial
Court, has begun a clerkship with
Judge Conrad Cyr in the United
States Court of Appeals for the First
Circuit. Joseph Farrell has just completed a clerkship with Federal Dis-

trict Judge Gene Carter and has begun
work as a staff attorney for Phillips
Petroleum Company in Stavanger,
Norway. Daniel Felkel, former clerk
for the Bankruptcy Court, U.S. District Court in Portland, has joined
Richardson & Troubh, Portland. Alicia Flaherty and Richard Orelup announced the birth of their daughter
Margaret Flaherty Orelup, who was
born on Father's Day, June 16, 1991.

Brown Named Acting
Superintendent, Malne Bureeu of
lnsurance

She weighed 8 pounds 3 ounces.
has joined Laurence
Gardiner, Lebanon, New Hampshire,
as associate. The firm specializes in
municipal law and represents Hanover, Lebanon, and a number of towns
on the Maine-New Hampshire border.
Jaye Rooney, who has completed a
clerkship with Judge Thomas Lydon,
U.S. Claims Court, in Washington,
D.C., is now working in the Tax Division of the U.S. Justice Department.

Mark Kremzner

'9O x"nin Anderson, formerly
with Mitchell & Stearns in Bangor,
joined Richardson & Troubh in
Portland. Ann Thorne Bagala is
working part-time at the law firm
Norman, Hanson & DeTroy, Portland. She had been operating a contract research business. Jennifer S.
Cicchetti, formerly with the York
has

County District Attorney's Office,
joined Richardson & Troubh as an
associate on September 23. Dennis
M. Doiron, who has just finished a
clerkship with the Maine Superior
Court, and Stanley W. Piecuch, who
has just finished a clerkship with the
Maine Supreme Judicial Court, have
joined Preti, Flaherty, Beliveau &
Pachios, Portland. Russell J.
Goldsmith, formerly with Bornstein
& Hovermale, has opened a law office at One Union Street, Portland.
Robert F. Macdonald, Jr. has joined
Bernstein, Shur, Sawyer & Nelson,
Portland. Christina M. Moylan, who
had been clerking for the Maine Superior Court, hasjoined Farris, Susi,
Ollen, Heselton & Ladd, Gardiner.
Alice A. Rose, formerly with Dyer,
Goodall & Larouche, Augusta, has
opened a law office at 44Exchange
Street, Suite 203, Portland. Philíp C.
Woodward has finished his clerkship
with the Vermont Supreme Court and
joined Dinse, Erdmann & Clapp, Bur-

lington, Vermont.

I

Jerí E. Brown'85
On September 30, Jeri E. Brown
'85 will set the new workers'compensation rates for Maine. Brown, deputy

All parties involved the insurance industry, the AFLCIO, the
Maine St¿te Chamber of Commerce
and Industry, the Public Advocate's
will present briefs at hearOffice
ings on September I l, 12, and 13, in-

-

superintendent of the Bureau of
lnsurance for the past three years, was
named acting superintendent by Governor John R. McKernan '74 aftet the
unexpected departure of Joseph
Edwards. As deputy, Brown said, she
would have played no role in making
the decision on rates. "I was in charge
ofthe budget for the Bureau, coordinated all legislation except workeîs'
compensation, and managed four divisions, focusing on consumer and
market conduct."
The insurance industry originally
asked for a30Vo rate increase last
January. Be¡ause the lrgislature was
planning major workers' compensation reforms, the deadline for setting
new rates was postponed until Sep
tember 30, to allow time for analyzing
the financial impact of the reforms

new legislation. Dean and Professor
Emeritus and former Justice Edward
S. Godfrey will be the presiding officer at these hearings.
Then Brown must decide what the
new rates will be. Taking on this role,
Brown said, has not made her interested in taking on thejob ofsuperintendent permanently. "It doesn't suit
my personality," she said. "No matter
what decision you make, no one is
happy. On the other hand, I have
been very happy with my job as
deputy superintendent where I focus
on consumer issues, and I look forward to returning to that position

made.

soon."

-

troducing new actuarial information
based on the anticipated effecß of the

I

Ecological Preseruation As A Public Propert¡r Right:
An Emerging Doctrine in Search of a Theory by proiessorAtisonRieser
Due largely to recent decisions of
the California courts, the notion that
the public has a right to expect certain
lands and natural areas to retain their
natural characteristics is finding its
way into American law. Through interpretation and expansion of the
common law public trust doctrine,
state courts are identifying governmental duties to redefine existing pri
vate property rights where such rights
may threaten the ecological value of
natural areas. Courts have subjected
to this special duty primarily properties associated with navigable waters.
Litigants and state agencies, however,
appear poised and willing to invoke
the public trust doctrine with respect
to a number ofother resources unrelated to navigation. Several public
trust commentators-including Professor Joseph Sax, the modern doctrine's
earliest and most prominent proponent-either urge or foresee a continuing expansion in the doctrine's scope.
Some predict that courts will eventually apply public trust protections to
ali waterbodies, as well as to such diverse resources as old growth forests,

mountains, and wildlife.
What do these resources have in
common? What relationship, if any,
do they bear to navigable waters and
submerged lands, those resources traditionally associated with the public
trust? Why is it necessary for courts to
recognize public property rights to
preserve natural conditions or ecological integrity? Despite the apparently
basic nature ofthese questions, none
of the recent commentaries or decisions suggesting the doctrine's expansion has adequately addressed them.
Yet articulating a cogent rationale for
including a particular resource within
the doctrine's ambit would seem to be
an urgent task for proponents ofan
expanded public trust doctrine. This
rationale should encompass the subsidiary concerns commentators have
raised including: possible conflicts
with fifth amendment takings jurisprudence, questions over which sorts
of democratic institutions are best
suited for protecting public interests in
ecological resources, and the possibility
that the police power may serve as an
alternative source for a public trust

right. Without a theory for the inclusion of ecological integrity as a public
trust right, courts and commentators
will continue to express skepticism
about the expansion ofthe doctrine.
In search ofsuch a theory, this
Article surveys a variety of sources. It
finds a compelling rationale in the intersection of ecological and economic
theories of natural resource use.
Meaningful guidance is gleaned from
the nature of ecological systems and
its implications for management, as
well as from the applied welfare eco-

nomic methods for assessing the value
of damaged natural resources under
the Comprehensive Environmental
Response, Compensation, and Liability
Act ("CERCLA") and the Clean Water Act.
The characteristics of naturallyfunctioning ecosystems determine the
scope and type of public property
rights necessary to maintain the systems' integrity. The science of ecology
is still relatively young and its ability
to predict how natural systems will
react to various human inputs or
manipulations is limited. Even as the
science matures, natural systems will
continue to upset predictions of disturbance effects and consequently in-

hibit accurate assessments of their
costs. Despite the limitations of environmental science, however, we can
identify aspects of natural systems
whose integrity we seek to maintain.
This interest may only find sufficient
protection through the recognition of
a public property right therein.
Natural systems produce a variety
of societal benefits which ordinarily
flow well beyond the system's physical boundaries. Frequently, the net
value of a natural area is concealed
because it registers only with a particular season or over a long period of
time. Wetlands are a case in point,
They have obvious virtues as aesthetic,
open-space resources, and as wildlife
habitat. Less obvious are the duties
they perform in providing water purification, flood protection, entrainment
ofpollutants, and the recharge ofunderground water sources. Their ecological functions and interrelationships
are more subtle than those of the upland and so tend to go relatively un-

noticed. The benefits they produce are
enjoyed by everyone in common, but
by very few in particular. Consequently, valuing wetlands in the aggregate, as a system, is difficult.
Ecosystems, including salt marshes
and other wetlands, are characterized
by complex relationships among species

both within a given trophic level, or
step in the food chain, and across
trophic levels. Therefore, when human
activity disturbs a given environment,
its immediate impact will usually lead
to secondary effects as the disturbance
spreads both geographically and
through the system's food chain.

Further complexity arises from the
likelihood that ecosystems will be
subject to multiple disturbances. A
variety of pollutants may enter a river
or lake from a number of different
sources; a wetland system may be degraded by disparate activities separated
by space and time. With so many

environmental participants acting in
ignorance of one another, any reasonable certainty as to the effects ofone
individual's activity becomes lost in
the general uncertainty of combined
effects on the whole ecosystem. This
is true not only because ofdiverse
human manipulations but also because of unpredictable synergistic or
interactive effects. Local species populations and communities can react
suddenly to particular events. An entire fish population or lake community can collapse because ofpollution or
habitat fragmentation. The degradation of the Chesapeake Bay precipi
tated such a calamitous crash of
populations.
The characteristics of dynamic ecosystems complicate the task of safeguarding ecological viability. Decisionmaking authority must be vested in an
entity with a frame of reference broader,
both spatially and temporally, than
may be common among private actors. Ecosystems require a decisionmaker who can reduce the risks inherent in uncertainty by attempting to
keep the impacts below some designated level of disturbance. Because
these optimal thresholds are unknown, a manager must make informed guesses about where they may
lie. The characteristics of the ideal

manager would include systematic
knowledge, long-term and repeated
involvement in a single ecosystem,
and flexibility. Because environmental
changes caused by human activity
provide both information on the costs
of the activity and future predictive
ability, it would be helpful to confine
decisionmaking to a single entity. This
managing unit also needs an ability to
adapt to unexpected effects, changes
that spring from interaction with other
natural or human-induced changes.
This may mean abandoning the project
if the initial phases prove to result in
unacceptably high costs.
Collective ownership is subject to
the familiar "tragedy of the commons," where the lack of well-defined property rights in a commonly
used resource leads to waste by overuse. Because the costs of overuse are
borne collectively while the gains are
enjoyed privately, individuals have incentives to exploit the commons until
it is destroyed. Despite a growing
body of research on real-world natural resource commons that have survived for generations, the inevitable
destruction of the commons remains a
first principle
an article of faith

in resource economics.

-

The fact that naturally functioning
ecosystems produce a host of benefits
outside their boundaries gives them
the character of "public goods." They
are nonexclusive and indivisible resources whose use or enjoyment by
one consumer does not diminish the
quality for a subsequent user. Because
the private owner cannot exclude others from the ecological benefits of his
or her property, the market system

cannot operate to supply the socially
optimal amount of this resource. Moreover, some ecosystems-like those
including wilderness and endangered

are irreproducible products
- that
of nature
must remain intact in
order to provide benefits; their altera-

tion or destruction is usually irreversible.
Ecologically significant public goods
are often valued merely because they
exist and are subject therefore to
nonmarket demands. Thus, a private
owner cannot capture these values
through an entry fee nor can a market

ecological and economic opportunity
costs of their decisions, natural resource bureaucracies may respond to
incentives that cause them to embrace
inefficient resource allocations and
which result in ecological damage. In
addition, government managers can
be manipulated by politically powerful interest groups to produce transfers
of wealth from the public to private

be organized.

entities.

The private individual, or in economic parlance the "rational utility
maximizer," does not have adequate
incentives to invest in preservation of
the system's ecological integrity. A
Prisoners' Dilemma arises, where conservation is the optimal strategy for
the collective but not for each individual alone. A naturally functioning
salt marsh, for example, may provide
fishing, scenic beauty, flood protection, and hunting opportunities for an
entire community. The private marsh
owner's property values, however, do
not reflect these privately inappropriable "positive externalities." In fact,
the owner of a salt marsh will probably
be legislatively restricted in the way
he or she may use the property, thus
sacrificing traditional private property
rights for social benefit. Similarly, the
adverse consequences of destroying a
functioning ecosystem may produce
negative externalities that have little
or no effect on the property's value to
a private owner.
If the tendencies of both collective
ownership and private ownership tend
toward the destruction of ecosystems,
is the government the appropriate
management entity? Perhaps, but
some economists have also identified
reasons governmental management
can destroy ecosystems. Because they
are cut off from receiving price information and rarely confront the true

Rather than search for one ideal
property institution, it may ultimately
be necessary to rely on an array of
property arrangements. In such a system, both private and government
ownership may be subordinate to a
property interest held by the "unorganized public" in the ecological integrity of natural resources. This interest might operate through the public
trust doctrine.
The law's adoption of "existence
values" and its application of ideas
emerging from applied welfare economics recognizes that the collective
public values tremendously the maintenance of a natural resource which
individuals may scarcely value at all.
It is only when a community, a state,
a region, or a nation of individuals
collectively treasure a salt marsh in
Connecticut for its natural functions
that the ecosystem property will
achieve its highest value.
The transformation from private to
collective valuation of ecological systems mirrors earlier shifts in the relations communities bore to roadways
and navigable waterways and contemporary communities bear to their
beaches. By using these properties for
commerce and recreation and valuing
the activities collectively, the communities increased the value of these

species

(Continued on next page)

Allson Rieser
This article is excerpted from a longer article of the same title which was published
l99l of the Hanard Environmental Law Review. Associate Professor
and Director of the Marine Law Institute, Rieser did her undergraduate work at Cornell University, received her law degree from George Washington University, and her
LL.M. from Yale Law School. Her government service includes work with the U.S.
Environmental Protection Agency and the National Oceanic and Atmospheric Administration. She spent trüo years at the Woods Hole Oceanographic Institution as a
Research Fellow in Marine Policy and Ocean Management before joining the Law
School as a Research Associate in 1980. She became Director of the School's Marine
l¿w lnstitute in 1983 and was appointed Associate Professor in 1988. She is a consult¿nt to state and federal agencies and Editor of. Territorial Sea Journal.

in volume 15,

(Continued from previous page)
properties. Allowing the public to
hold a property right in these collectively valued resources ensures that
economically rational or circumscribed behavior of individual actors
will not destroy them.
The CERCLA provisions reflect a
recognition of the inadequacy of relying solely upon regulatory programs
to control the exercise of private
property rights. Congress apparently
determined that the only way to vindicate the public's full interest in naturally functioning systems was to
empower public trustees to sue to
recover for their injury, expansively
defined to include all lost values. The
inherently public nature of roadways
and waterways, recognized in historical
doctrines, is now an acknowledged attribute of many naturally functioning
ecosystems. This new, broadly defined

"inherently public property" is protected by the modern public trust

doctrine.
If this idea is to be taken seriously,
considerable attention must be given
to its operational effect. Can private
property rights be enjoyed in the face
of such a pervasive public right?
However, such an analysis is beyond
the scope of this Article. Other writers
have described the operational effect
of the modern public trust doctrine,
and these ideas provide an excellent
basis for further work on these
questions. I

Protessor DavÍd P. Cluchey díscusses Supreme Court decísìons
Jrom the 1990-91 term and what
Iíes ahead in the area oJ business

regulatíon, durÍng the Symposíum
on the Uníted States Supreme
Court.

FaculQl News
Neal W. Allen, part-time lecturer
at the Law School, is stepping down
from his position as President of the
Maine Historical Society. At the Society's 169th Annual Meeting, he received the Ring Award for his extraordinary service as an historian,
editor, administrator, Trustee and
President.
Professors David D. Gregory,
I

ProJessor Michael W. Mullane

Mullane on
Facult¡r of Trial
Advocecyt

lnstitute
Associate Professor Michael W.
Mullane participated as a faculty
member in the Fifth Annual Trial

Advocacy Institute at Drake University
Law School in Des Moines, Iowa
from July 27 through August 3. The
Institute is devoted to enhancing the
trial skills of attorneys working in
legal aid programs funded by the
Legal Services Corporation.
Participants came from programs
across the United States, the U.S. Virgin Islands, and the Legal Services
Corporation headquarters in Washington, D.C. The faculty included
state and federal trial judges, attorneys
in private practice, law school professors specializing in trial advocacy and
clinical education, directors of legal
aid programs, and trial skills training
specialists from federal agencies.
The program consisted of a week
long series of demonstrations and lectures with intensive small workshop
problems involving all participants.
The high faculty-to-participant ratio
insured that all participants received
detailed critiques from several points
of view. Exercises were also videotaped and the tapes reviewed by the
participants with additional faculty
members. At the end of the week long
program the participants tried ajury
case before a mock jury in the Polk

County Court House.

¡

James M. Friedman and Merle W.
Loper, and Adjunct Professor Justice
Sidney Wernick served as faculty for
the Law-Related Education's l99l
Summer Institute in July. Emeritus
Dean and Professor Edward S. Godfrey served as the presiding officer at
the workers' compensation rate hearings held by the Bureau of Insurance
on September ll, 12 and 13. Professors Colleen A. Khoury and Michael
B. Lang led a seminar on Tax Elections as part of the 38th Annual
Colby Estate Planning and Tax Institute held on July 24 at Colby College

in Waterville. Professor Khoury's
note, "Elections," was published in
the Autumn l99l Review of the Taxation of Individuals.
Professor Judy Potter has been in-

vited to be one of the teachers in the
Trial Advocacy Program at Harvard
Law School this semester. She will be
teaching trial advocacy skills to Harvard Law students and demonstrating
certain trial techniques as well. Professor Potter has previously taught at the
National Institute of Trial Advocacy
national sessions at Boulder, Colorado, as well as at other national trial
advocacy programs.
On Wednesday and Thursday, September 4-5,the Law School held panel discussions which reviewed the major decisions of the U.S. Supreme
Court's 1990-91 term and took a look
forward to the decisions pending before the justices. Professor David P.
Cluchey discussed decisions regarding
business regulation; Professor Orlando
E. Delogu on environment and land
use regulations; Professor James M.
Friedman on the structure of
government; Professor Merle W.
Loper on the First Amendment; Professor David D. Gregory on police
practices under the Fourth, Fifth and

Sixth Amendments; Professor Judy
R. Potter on civil rights and discrimination; and Professor Melvyn Zarr
on Criminal Law.
An article by Professor Alison
Rieser entitled, "Ecological Preservation as a Public Property Right," has
been published in volume 15, 1991,
of the Harvard Environmental Law
Review. Professor Martin Rogoff has
coauthored an article along with Professor Edward Collins of the University
of Maine's Political Science Department on "The Use of an Interscholastic
Moot Court Competition in the Teaching of International Law" which appears
in the September l99l issue of ?l¿e
Political Science Teacher. William
W. Wells, Associate Professor and
Director of the Law Library, wrote an
article which appears in the June issue

a-
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Professor Orlando E. Delogu

To Bangkok end
Back

nations are doing to come to grips
with environmental problems; they
have made considerable progress in
the data gathering and planning
phases of developing an environmental
control strategy for Thailand; they
have succeeded in creating a national
awareness of environmental problems
that extends from the leadership of the
country to the average citizen. An example of recent success may be seen
in the fact that the Thais have almost
completely stopped cutting their rain
forest timber lands.
But real progress in dealing with
more fundamental air and water pollution problems has been slow. The
Thai National Environmental Board

by ProJessor 0rløndo E. Delogu

(NEB), akin to our EPA, has a limited
range of powers. Real power to con-

of the Lqw Library Journal.It is titled
"Avoiding the Dragon in Library
Cooperation."

r

Under the auspices of USAID and
the World Environment Council I
was recently asked to make a hastily
scheduled trip to Thailand to assist the

Thai government in developing a
range of new environmental initiatives
to address problems of almost unbelievable proportion.
It is an understatement to say this
was an interesting opportunity and an
incredible experience. I was accompanied by Professor Jeffrey Miller of
Pace University Law School. The two
of us dealt with mid+o upper-level
bureaucrats within the Thai government's equivalent of our EPA. We
held mini-seminars almost every day
with these people. They were bright,
committed, receptive, anxious to have
our input, but painfully aware of
political and budgetary limitations.
Many of the people we were deal-

ing with have graduate degrees from
institutions in this country and in
Europe; they understand what other

trol environmental discharges remains
with traditional ministries (Industry,
Agriculture, Forestry) that are still
very mission-oriented
- much less
committed to environmental control
than is the NEB.
We drafted one important piece of
legislation which they requested. We
also suggested several next steps that
would begin to change this situation
and at the same time create the
money resources necessary to address
some of the problems. This aspect of
the trip was intensive-long days,
long sessions
but potentially the
payofl in a strengthened
legal framework that can produce real environmental control and improvement, is
great.

Bangkok, the capital of Thailand, is
city-big (7 million plus in
the metropolitan area), and growing
rapidly. It is a city ofextraordinary
a unique

contrasts (old-modern) (povertywealth) on every hand. It's also very

hot and humid.

Two physical features almost jump
out at you. First, traffic is gridlocked
most of every day. This factor
coupled with industrialization gives
rise to air pollution levels that can be
seen and felt immediately. Second,
water pollution levels are incredible.
There is no sewage collection system
or no chlorination or treat-little
ment of waste waters. The effluent
loads go directly into the canals and
rivers that bisect the city. The consequences are obvious.
The people are gentle and industrious
- there's almost no street crime
or violence in Bangkok. There is every form of rapid change and growth
plants, office buildings and
-new
housing are going up everywhere;
there is a sense of expectation. This is
not an emerging nation, but an
emerged nation, with all of the problems rapid growth produces. It is well
behind Japan, Taiwan and South Korea, in industrial growth and per capita income, but well ahead of almost
all other southeast Asian nations.
It remains to be seen whether the
Thais can marshall the forces to deal
with the environmental problems they
face-whether they can have the
growth and preserve (in some cases
restore) the environment. There are
some encouraging signs, but much
remains to be done. Professor Miller
and I may be asked back for some
follow-up technical assistance. I hope
so.

It

was a terrific experience, a

unique opportunity.l
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Bernstein Shur Establishes Canadian Fellouahip
The Portland law fìrm of Bernstein,
Shur, Sawyer & Nelson has established a Fellowship to enhance the
U.S.-Canadian program at the Law
School. Gregory A. Tselikis '69, the
Managing Partner of Bernstein, Shur,
said, "The Law School's ongoing relationship with Dalhousie Law School
will be strengthened by the Fellowship. We want to help open the door
those who are interested in looking at the important area of joint
U.S.-Canadian law and practice."

for

The Bernstein, Shur, Sawyer &
Nelson Canadian Fellowship will begin in the Spring semester of the
l99I-92 academic year and will be
funded on a two-year trial basis. The
Fellowship will give a f)alhousie Law
School exchange student the opportunity to become familiar with the

practice of U.S. law in a major law
firm while studying at the University
of Maine School of Law. The exchange
student will be able to see first-hand
how the U.S. law being studied is
applied in practice.
During the semester, the Dalhousie
exchange student will spend six to
eight hours a week at Bernstein Shur
doing general research, drafting and
other appropriate assignments. The
student will be given the opportunity
to work with several attorneys in the
fìrm and will have the chance to work
in those areas of law in which he or
she has an interest. James A. Houle
'81 and John H. Montgomery'77 will
jointly supervise the Fellowship program for Bernstein Shur.
Dean and Godfrey Professor Don
Zillman said, "The Bernstein Shur

lmportant Collection Donated to
Law Library
Over seventy volumes of early
nineteenth century law reports and legal treatises have been given to the
Donald L. Garbrecht Law Library by
Mrs. Elizabeth M. Winslow of Falmouth, a 1946 graduate of Gorham
Teachers College. The collection
formed the core of the law library of
Mrs. Winslow's great-great-uncle,
D.P.B. Pride. Mr. Pride practiced in
North Windham starting in 1874,
after studying law in the office of
Nathan Cleaves and being admitted to
the bar in December, 1873.
Many of the books contain the signatures of previous owners, including
Juda Dana, former Maine senator;
Joseph Howard, former Maine Supreme
Judicial Court justice; and Stephen
Longfellow, attorney and father of
Henry Wadsworth Longfellow.
The collection includes volumes
one through fifteen of the Massachusetts Reports, which contain the signature of Stephen Longfellow. Born in
1776 in Gorham, Maine, Longfellow
entered Harvard College in 1794 and
then returned to study law in Portland
with Salmon Chase, uncle of the
Secretary of the Treasury of the same
name. He practiced law until his
death in 1849, with two interruptions:

service in the Massachusetts legislature in l8l4 and service in the 18th
Congress of the United States.
The collection also includes eight
treatises which contain the signature
of Nathan Cleaves. He and his brother,
Governor Henry Cleaves, were leaders

in the Cumberland County bar in

the late nineteenth century.
The value of the collection lies in
the historical information that can be
gleaned from studying its path of ownership. The books can be traced to

the collections of two of the few attorneys in Maine in 1801, Juda Dana
and Stephen Longfellow.
Following the travels of the collections is possible because each successive owner has signed the title pages
of the books. Dana's collection was
passed on to Joseph Howard, who
studied law with Dana, and then to
Nathan Cleaves, who studied with
Howard. It appears that Longfellow's
collection was passed on to Thaddeus
Chase through a connection to the
attorney with whom Longfellow
studied, Salmon Chase. From Chase
and Cleaves, the books went to
D.P.B. Pride, then to Mrs. Winslow,
and now, to the Donald L. Garbrecht

Iaw Library.

r

Fellowship adds further strength to
the Maine Law School's involvement
in Canadian-U.S. activities. I envy the
experience awaiting the first Bernstein
Shur Fellow. He or she will not only
gain a new perspective on academic
studies but will take an invaluable set
of experiences and personal contacts
into his or her legal career. We look
forward to Canadian law firms
matching Bernstein Shurt generosity
so that a Maine student visiting Canada
might have a similar fellowship
experience."
Candidates for the Fellowship will
be Dalhousie law students who have
been accepted as exchange students
under the existing Dalhousie-Maine
Exchange Program. Selection of the
first Fellow will be made soon.

I

l-ew-Related
Education¡ The
Third Summer

lnstitute
Sixty-three teachers from throughout Maine were enrolled in the three
courses of the Maine Law-Related
Education Program's l99l Summer
Institute. The Institute continued its
inadvertent tradition of taking place
during the hottest two weeks of the
summer, July 14-27.In addition, the
Law School's asbestosectomy drove
the Institute into other, non-airconditioned quarters. These vicissitudes,
said Program Director Kay Evans'77,
"had little discernible effect on participants, who carried their sizable
burdens of readings and discussions
with spirit and intelligence."
Faculty members David Gregory,
Jim Friedman and Merle Loper
taught in the Institute, as did adjunct
professor Justice Sidney Wernick and
recent IOLTA professor Judith
Andrucki. The Institute's Basic Course
included the purpose of law, legal
process and legal reasoning, equal
protection, the Fourth Amendment
and the First Amendment. Short
courses dealt with conflict resolution
and torts.

On July 17, Ellen Alderman,
co-author with Caroline Kennedy of
"In Our Defense," a book about the
Bill of Rights in action, was the guest
speaker at the Law-Related Education Institute's dinner. I

million in tuition. Various other
revenues (copiers, paid subscriptions,
etc.) add another $60,000. The Law
School regularly "earns" a greater
percentåge ofits costs than any other
part of the University of Maine System. A considerable part of our costs

I
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DeanDonald N. ZíIlman

Deant Column

/',

port. The budget amounts were inadequate to begin with. They are now

All of you in range of a Maine
newspaper or television station followed this summer's budget crisis. If
you didn't chances are that you live in
one of the thirty other states that
faced serious budget shortfalls with an

even more inadequate.

obvious impact on public higher education. The l¿w School had its share
of bad news. As I write on September
l, we now have a budget for the coming School year and some perspective
on where we stand after two very difficult budgeting years.
I am confident we remain an excellent law school. 0n many non-financial indicators we are getting stronger.
Dollars alone do not make great, or
even good, institutions. But a c€rûain
degree of financial support is essential.

The Library has had to eliminate
-WESTLAW
Computer services leav-

me provide specifïæ
Three times in the last two years,
Systemwide budget cuts have forc€d
Dean Wroth and me to return dollars
already budgeted. The total of such
cuts has been $97,354. The analogy
6 6king food off our plate sums up
the proces.
Budget cuts and other reallocations
have cut into student scholarships,

In Fisc¿l Year l99S-91 the Law
School and l¿w Library received
about $2.47 million dollars from st¿te
budget funds. Our expenses were:

[¿t

-

-

The Library has had to reduce
dozens of volumes in treatise and serials collection. We have attempted to
cut the least used materials but those
are hard judgments.

-

ing us with only LEXIS.
We have had to terminate a fulltime st¿ff person in the Library (in
fact, two employees were affected).
The budget cuts take on adde.d
meaning when we examine the entire
l¿w School budget. There are various
wâys to describe the financial structure of the School. We think what follows best blends accuracy, brevity and

-

clarity.

Salaries

(faculty, $1.763 million

law school and

'library

staff)
Operating

Cosæ

$276,000

-

LibraryAcquisitions $435,000

faculty ræearch aid and travel sup

Of this amount we took in $1.32

Don't Forget
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(approximately $825,000) also in.
clude the Law Library (søff and
boola)-one of the major Statewide
"public resourc€s" of the University of
Maine System.
The numbers suggest that large portions of our costs are fixed. We must
pay most salaries. We must keep library resources up to date. Postage,
duplicating servic€s, and equipment
economies can go only so far. Budget
cuts, or even increases below inflation,

tend to burden areas like student organization support, faculty research
and travel, and building improvements and maintenance.
Enough budget discussion! Our resourc€s will support an exciting
l99l-92 academic year. A few of the
prograûrs that wü süart the semester
will give you a flavor of life at the
School. On September 4 and 5 our

constitutional law faculty will review
the prior term of the U.S. Supreme
Court, preview the upcoming terms,
and offer comments on the Thomas
nomination. On September 6 we will
invite the spot¡ses, prire.nts, and friends
ofour lls to an orientation session
and social gathering at the School. On
September 14, with the help of many
of yoq we will provide a Mock Interview Day for students entering the job
hunting proc€ss. During the week of
September 20 we will play host to
Dr. Krassimira Sredkova, Vice Dean
of the Law Faculty of the Sofia University Law School in Bulgaria. Her
visit is sponsored by the ABA as part
of its Central and East European Law
Initiative. On September 27 we will
host the Annual four mile Ro¿d Race.
October and November look even
better....

I

Invited

guests of Jirst-year
students at a receptíon, part oJ
"Fírst Year Fríends and Relations"
døy at the Law Schoolon September
6. They also pørtícípated in a

demonstratíon Torts class ønd
læard a pønel ol law students ønd
sp o use s de scribe the Jir s t- year
experíence.

The Schatzes and the
Gegenheímers.

Boston area alumni at the home of FrancoÍse and Jay Theíse '70, Ieit to
ríght: Mary Schatz, Dan Schotz '78, Jay Theìse '70, Francoìse Theíse
(partìally hídden), Deøn Don ZíIIman, Deøn Emerítus Ed Godtrey, Ríck
Peírce '71, Paula SÍnger '78, ProJessor Kínvín Wroth, Cqrl Croce '71, Charles
Befing '79, Gary Gegenheímer '80, Deborah Gegenheímer,

Ed Godfrey chøts wíth Chørles
Beríng.
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Croce, Theíse, Singer, Wroth and
Peírce get caught up on news
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